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1. Introduction

The experience of the Netherlands continues to be cited as an illustrative example in the euthanasia debate
that is going on in many countries. In that country a regulation of euthanasia has been adopted in the
beginning of the nineties and before and after that extensive surveys into the practice of euthanasia have
been carried out. The fact that the Dutch example is cited both by those who favor the legislation of
euthanasia and those who reject that demonstrates that empirical data in themselves do not settle an ethical
or juridical issue.

In this chapter I will argue against legalization of euthanasia, largely on the basis of the Dutch
experience. | will follow two approaches: a juridical and an ethical. The juridical argument is based on
the assumption that any form of legal regulation of euthanasia is only acceptable if it would guarantee that
the state, i.c. the legal authorities, would in principle be able to assess each case.? The crucial question is
whether the Dutch have succeeded in establishing a regulation of euthanasia that permits its application
in individual cases under certain conditions, while at the same time maintaining a strict control of the
practice as a whole. This paper will analyze the available data on Dutch euthanasia practice in the light of
that question.

The ethical approach will discuss a number of medical ethical and social ethical problems that are
raised by a legal regulation of euthanasia.

This chapter is divided into the following paragraphs. Paragraph 2 contains the clarification of some
concepts that play a crucial role in the euthanasia debate. Paragraph 3 presents information on the
regulation and the practice of euthanasia and considers whether the requirements are followed. Paragraph
4 discusses new developments after the publication of the second main survey (1996), considering the
question whether they involve an improvement of the situation. In paragraph 5 the ethical approach against
(legalization of) euthanasia is developed. Paragraph 6 contains the conclusion of the chapter.

2. Clarification of concepts

In the Netherlands euthanasia is narrowly defined as "the intentional shortening of a patient's life at the
patient's explicit request". In other words, ‘euthanasia’ is defined to mean only ‘active, voluntary
euthanasia’ and does not include intentional life-shortening by omission (‘so-called passive euthanasia’)
or euthanasia without the patient's request (whether ‘non voluntary’ if the patient is incompetent or
‘involuntary' if the patient is competent). For ease of exposition, [ will follow the Dutch definition. Apart
from the request of the patient this definition of euthanasia, as well as most others, contains two crucial
elements. First, that the shortening of life, in other words the death of the patient, is intended, that is
wanted, if not as an end in itself at least as a means to an end (normally the ending of suffering). Second,
that this intention leads the person to an action that he would not otherwise have performed and that indeed
aims at the shortening of the patient’s life. Hence, in my opinion euthanasia is not solely defined by the
particular intention to shorten life. That would mean that medical care informed by the acceptance that
the patient will die and that is provided by a physician who personally feels that for the patient it would
be desirable to die soon, could hardly be distinguished from euthanasia, whereas it could be normal
medical treatment. Nor is euthanasia just defined by a shortening effect on the life of the patient. That
would bring any course of action that would not maximally stretch the life of the patient under the
definition of euthanasia. This would either lead to an inhuman medicine that would essentially aim at the
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prolongation of the physical life of patients, or broaden the meaning of the term euthanasia to the extent
of becoming virtually meaningless.

The important elements of the definition of euthanasia can be clarified further by discussing the
differences between euthanasia and other actions of physicians that may seem to be euthanasia but are
not. It has been agreed in the Netherlands that the following three categories of actions should not be
considered as euthanasia.’:

a) stopping or not beginning a treatment at the request of the patient,

b) withholding a treatment that is medically useless,

¢) pain and symptom treatment with the possible side-effect of shortening life.

These courses of action will briefly be discussed.

Ad a) On the basis of the rule of informed consent, the patient is entitled to refuse treatment or to withdraw
consent. When the physician respects the refusal of treatment of a fully competent patient and the patient
dies soon after the withdrawal of life-supporting treatment, this is not to be classified as euthanasia. This
does not mean that such situations cannot become at least ambiguous. Firstly, because decisions of patients
are often very much influenced by the information that the physician provides on the burden of the possible
treatment, its prognosis etc. and by the way in which this information is provided. Hence, the performance
of the physician can provoke the refusal of a medically useful treatment when in the opinion of the
physician it would be better for the patient if he were ‘allowed to die’. Secondly because the patient can
be suicidal, e.g. because of a depression, and refuse a proportional medical treatment in order to die. If the
physician thinks this would be better indeed for the patient he could go along too easily with the patient’s
decision, without assessing whether the decision of the patient is really a voluntary and free choice. This
is not to deny the legal right of a competent patient to refuse any treatment, but to point out that a non-
treatment decision by a physician can be morally ambivalent if not highly problematic.

Ad b) Treatment that is medically useless should not be provided and can or should be withdrawn when
it is provided. Medically useful treatment fulfills the following criteria:

- the treatment is effective and proportional, which means that the expected benefits of the treatment
outweigh its expected or possible risks and burdens for the patient,

- the evaluation of benefits, risks and burdens for the patient should only take into consideration medical
criteria and should not be an evaluation of the value of the life of the patient.

Good medical practice has always included stopping disproportional medical treatment. Calling this
in general passive euthanasia is confusing. If the term passive euthanasia can be applied usefully at all it
is to indicate situations in which a physician does not offer or provide a medically proportional treatment
to a competent or an incompetent patient respectively, with the intention that the patient will die. In such
cases the intention to shorten life has informed the action (in this case an omission) of the physician that
resulted in a sooner death than otherwise (probably) would have been the case. On the other hand, the
withdrawal of disproportional medical treatment does not (necessarily) intend the death of the patient, but
intends not to cause discomfort that is not outweighed by benefits for the patient. (These considerations
from the point of view of the caregiver do not deny the fact that a patient or his proxy has to give consent
for any treatment. But (a) the requirement of consent does not rule out the professional responsibility of
the physician, (b) the physician is not obliged to provide treatment that by the profession is clearly
considered futile, and (c) the decision of the patient/proxy is often highly influenced by the physician, see
above).

The fact that in practice there is a grey area between clearly proportional and clearly disproportional
treatment, in which patients and physicians would decide differently, does not rule out the importance of
this principle for medical practice.

Ad c) Pain treatment aims at the alleviation of the patient's suffering. It may, and in certain cases almost
certainly will shorten the life of the patient. However, actions must be defined according to their aims and
not according to their side-effects. So, the shortening of life as an unavoidable side-effect of proportional
pain and symptom treatment is morally acceptable on the basis of the principle of double-effect and should
not be classified as euthanasia.

Here again the conceptual distinction between this course of action and euthanasia does not rule out
that in practice the distinction may seem vague. It is obvious that in practice pain treatment can shift to



euthanasia by increasing the medication beyond doses needed to effectively treat the pain and symptoms
with the intention to shorten the patient’s life. Yet this distinction is crucial in the evaluation of medical
care at the end of life. I will come back to some of these points in paragraph 5.1

3. The regulation and the practice of euthanasia

3.1  The present regulation of euthanasia
In order to be able to interpret the data on the fulfillment of the requirements for euthanasia it is necessary
to know the legal regulation of life terminating actions that form the framework for the requirements.

The basis of the present legal regulation of euthanasia is the decision of the Supreme Court (in 1984)
that a physician who has committed euthanasia can, in cases of an objectively established 'conflict of
duties', appeal to a defence of 'necessity’ (Penal Code art. 40). This conflict concerns on the one hand the
duty to obey the law that forbids euthanasia and assisted suicide (Penal Code art. 293, 294), and on the
other hand to alleviate suffering. The government approved the Supreme Court's decision, thereby
accepting euthanasia under certain circumstances.* The conditions establishing a 'conflict of duties' were
essentially: a free, well-considered request, unacceptable suffering with no other reasonable possibilities
to alleviate the suffering, and consultation by the physician with a colleague.’

In 1990 the government established a new legal regulation on the basis of the courts’ decisions. The
prohibition of euthanasia and assisted suicide was maintained in the Penal Code. At the same time the
procedure by which physicians report death in cases of euthanasia, assisted suicide and life-terminating
actions without an explicit request, was given a statutory basis by amending the law on the Disposal of
the Dead.® In terms of this procedure, a physician who has terminated a patient's life informs the local
medical examiner, who inspects the body externally and takes from the attending physician a statement
which contains the relevant data (the patient's history, request, possible alternatives, consultation with a
second physician, intervention etc.). This report, together with an evaluation by the local medical exami-
ner, is checked by the Public Prosecutor who considers if the termination of the patient's life was contrary
to the Penal Code as interpreted by the courts. So, to the conditions mentioned above was added the
requirement of reporting each case of euthanasia, assisted suicide and life terminating action without an
explicit request.

3.2  The data on euthanasia practice

In 1991 the results were published of an important survey, by P.J. van der Maas et al., into end-of-life
decision-making by Dutch doctors in the year 1990.7 In 1996 Van der Wal and Van der Maas published
the results of another extensive survey dealing with end-of-life decisions by Dutch doctors in the
year1995.® This latter survey sought particularly to ascertain the incidence of intentional life-shortening
by doctors; the extent to which they complied with their duty to report such cases and the quality of
their reporting. The most important quantitative data are summarized in table 1.

These data (with minor differences) are presented and discussed by Kimsma and a critical discussion
has been published elsewhere.’ Here I will only use these and some additional data in order to answer
the question whether euthanasia practice is well under control of the legal authorities. This will be done
by examining to what extent the requirements have been fulfilled.

3.3 Fulfillment of the requirements

The criteria that should be fulfilled by a physician who performed euthanasia in order to successfully
appeal to necessity are: the request must be voluntary and well-considered and persistent, there must
be unacceptable suffering that cannot be alleviated by reasonable medical means, and consultation and
reporting.

3.3.1 Voluntary, well-considered and durable request

It is clear that in a substantial number of cases doctors intentionally terminate or at least shorten the
lives of patients. There are 900 cases of terminating the patient's life without an explicit request. But in
addition, doctors increase pain medication explicitly with the intention to shorten life in about 2000
cases; in a few hundreds of cases without an explicit request.' Furthermore, in about 14000 cases
treatment was withhold or withdrawn with the explicit intention of shortening life. It is very well
possible, though we do not know for sure, that in a considerable percentage of these cases the treatment



had become disproportional. Yet, taking into account a statement of L. Pijnenborg, a co-author of Van
der Maas in the 1991 report, those data should be taken seriously. Pijnenborg writes in her thesis: "If a
physician administers a drug, withdraws a treatment or withholds one with the explicit purpose of
hastening the end of life, then the intended outcome of that action is the end of the patient's life".!!
According to this statement the death of patients should be considered the result of a physician's action
in 14.200 + 2000 cases (categories 6a and 7bl of table 1), in addition to the 4.500 cases (categories
2+3+4 of table 1). In many of these cases there was no explicit, well-considered request.

It must be concluded that this criterion is not fulfilled in a considerable part of life-terminating actions.

Tabel 1) Main quantitative data on end-of-life actions by physicians in The Netherlands

1995 1990
1. Death cases in the Netherlands 135.500 (100%) 129.000 (100%)
2. Requests for euthanasia 9.700 (7,1) 8.900 (7)
3. Euthanasia applied 3.200 (2,4) 2300 (1,8)
4. Assisted suicide 400 (0,3) 400 (023)
5. Life terminating action without specific request 900 (0,7) 1.000 (0,8)
6. Intensification pain and symptom treatment: 20.000 (14,8) 22500 (17,5)
a. explicitly intended to shorten life 2.000 (1,5) 1.350 (1) ’
b. partly to shorten life 2.850 (2,1) 6.750 (5,2)
c. taking into account a probable shortening of life 15.150 (11,1) 14.400 (11,3)
7. Withdrawing or withholding treatment (including
tube feeding): 27.300 (20,1) 22.500 (17.5)
a. at the explicit request of the patient 5.200 (3,8) 5.800 (4,5)
b. without explicit request of the patient
b1. Explicitly to shorten life 14.200 (10,5) 2.670 (2,1)
b2. Partly to shorten life 3.170 (2,5)
})f‘ Taking into account a probable shortening of 7.900 (5,8) 10.850 (8,4)
ife
8. Intentional termination of life of newborn babies 10
a. without withdrawing/withholding treatment 80
b. withdrawing or withholding treatment plus admi-
nistration of medication explicitly to shorten life. 2-5

9. Assisted suicide of psychiatric patients

Incompetent patients

Here it should be pointed out that both by the medical profession and by the courts, life terminating
actions with incompetent patients have been accepted. The clearest examples are two severely
handicapped and ill babies whose lives were intentionally ended. The attending physicians reported the
case and were prosecuted and brought before a District Court (Alkmaar'? and Groningen'?) and later
before a Court of Appeal (Amsterdam'* and Leeuwarden'>, respectively). We will briefly present these
cases.'®

In the Alkmaar case the baby had spina bifida, hydrocephalus, a spinal cord lesion and brain damage.
The specialists decided not to operate on the spina bifida, because of the bad prognosis. The baby
appeared to be suffering severe pain which was difficult to treat. The parents did not want the baby to
suffer and asked for the termination of her life. Three days after the baby was born, she was killed by
the attending gynecologist, P., after consultation with other specialists who had examined the baby.
She died in the arms of her mother.

The Groningen case concerned a newborn baby with trisomie-13, a syndrome that manifested itself in
a number of disorders (deformities of skull, face and hands, heart and kidney malfunction and brain
damage). The baby was diagnosed to be non-viable; death was to be expected at most within a year,
and probably within six months. After the situation had stabilized to a certain point, the baby was taken
home and looked after by the parents, who had learned to supervise the tube-feeding. After a week
some tissue (meninges) came out through an opening in the skull. This appeared to be very sensitive



and the baby appeared to be in pain. The family physician, K., gave pain treatment, but that did not
appear to be fully effective. After a number of days, with the explicit consent of the parents (though
whether it was at their request remains unclear), and after consulting the pediatrician who had seen the
baby before, the life of the baby was ended by lethal injection.

Both doctors appealed to the defense of necessity. All four courts accepted this and released the
physicians without punishment.!’

In the court decisions two lines of reasoning can be traced, not uncommon in discourses that defend
euthanasia. First, in cases of short life expectancy, stopping or not starting treatment while accepting
that the patient will die, is virtually morally equated with intentionally killing the patient. A decision
not to treat is regarded as an intention to shorten the life of the patient. The second main reasoning of
the courts is that proportional pain and symptom treatment with has as a side-effect a shortening of life
is morally equated with intentional killing by the administration of lethal substances. So, the moral
significance of the principle of ‘double effect’ is rejected. We will come back to these reasonings in
paragraph 5.1.

The 1995 survey reports that over 1000 newborns die in the Netherlands before their first birthday and
estimates that the lives of about 15 are actively and intentionally terminated by doctors.

I conclude that under specific circumstances the intentional shortening of life of incompetent patients
is supported by the KNMG, is practiced to a certain extent and is justified by the courts. Therefore, the
practice of intentional shortening of life is not following the condition of a voluntary, well-considered,
free request.

3.3.2 Unacceptable suffering without prospect

According to the physicians this clearly is the most important reason for patients to ask for euthanasia.
It is, however an ‘open’ criterion, i.e. not clearly defined and in no way objectivized so far. It is the
doctor who decides whether the suffering has become sufficiently unacceptable to give in to a request
for euthanasia.'®* With about two-thirds of the 9700 requests for euthanasia the physicians did not
comply, probably because in their opinion the situation had not yet become intolerable.

On the other hand, according to the attending physicians there were medical alternatives to alleviate
the suffering in about 17% of the cases of euthanasia and assisted suicide, but the patients rejected them
and the doctors complied with the request. This is at odds with the requirement that there must be no
(reasonable) alternative to alleviate the suffering. Euthanasia should only be used as a last resort. This
condition (an application of the subsidiarity principle) was supported by the former Cabinet and by the
KNMG (Royal Dutch Medical Association).!” However, the present Cabinet appears to have reversed this
position. The bill that is now before the Dutch parliament (see paragraph 4.2) establishes that the refusal
by the patient of available treatment alternatives does not render euthanasia unlawful.?® Furthermore, the
integral terminal palliative care is not very well developed in the Netherlands. Only in recent years the
hospice movement is really gaining importance.’!

I conclude that this requirement (a) is interpreted differently by different physicians, (b) is not always
fulfilled in the sense that euthanasia is only used as a last resort. With respect to the latter two contradictory
movements can be distinguished. On the one hand the acceptance that this condition can also be fulfilled
when a patient refuses a reasonable medical alternative to alleviate the suffering and on the other hand the
increasing possibilities and availability of integral palliative care that could take away a request for
euthanasia. If both movements will gain force, euthanasia will become less and less a last resort and more
and more a choice for a certain kind of death. This will put society even more urgently before the question
how to regulate this and avoid abuse, and will confront the medical profession with the question whether
it want to be the executor of such deaths.

3.3.3 Consultation

The guidelines for permissible euthanasia and assisted suicide require the doctor, before agreeing to
either, to engage in a formal consultation (comsultatie), and not merely an informal discussion
(overleg), with a colleague.

In cases of euthanasia and assisted suicide 92% of doctors had, according to the survey, discussed the
case with a colleague? but in 13% of these cases the discussion did not amount to a formal consultation.
Hence, consultation took place in 79% of cases. However, other figures of the survey indicates that
consultation occurred in 99% of the reported cases but in only 18% of unreported cases.? Since almost



60% of all cases of euthanasia and PAS were not reported (see next section) it can be calculated that
consultation occurred in only around half of all cases. The discrepancy between this 50% and 79% is
not exactly clear, but seems to be related to a certain bias in responses to some questions.?*

In 97% of the cases of life-termination without explicit request there was no formal consultation,
though in 43% the case was discussed with a colleague. Even when consultation did take place, it was
usually with a physician living locally and the most important reasons given for consulting such a
physician were his views on life-ending decisions and his living nearby: expertise in palliative care was
hardly mentioned.

I conclude that even this relatively easy condition did not reach a truly high level of compliance.

3.3.4 Reporting

In 1995 41% of cases of euthanasia and assisted suicide were reported to the local medical examiner,
as required by the reporting procedure (cf. paragraph 3). While this is an improvement on the figure of
18% reported in 1990, it means that a clear majority of cases, almost 60%, still go unreported.
Furthermore, the increase in reporting from 18% (1990) to 41% should not lead to optimism, since the
numer of euthanasia cases increased between 1990 and 1995 (900 cases) with almost the same number
as the reported cases (980 cases). Moreover, the survey confirms that the legal requirements are
breached more frequently in unreported cases, in which there is less often a written request by the
patient; a written record by the doctor; or consultation by the doctor.?

The most important reasons given by doctors for failing to report in 1995 were (as in 1990), the wish
to save oneself and/or the patient's relatives the inconvenience of an investigation by the authorities,
and to avoid the risk of prosecution (though, as the consistently tiny number of prosecutions indicates,
this risk is very small indeed.

The purpose of the reporting procedure is to allow for scrutiny of the intentional termination of life by
doctors and to promote observance of the legal and professional requirements for euthanasia. The fact
that a clear majority of cases still goes unreported confirms the failure of the procedure to fulfill its
purpose and belies any claim of effective regulation, scrutiny and control.

4. Developments after 1996

4.1 A new procedure

In 1998 the Parliament accepted a new regulation of euthanasia reporting that became effective on
November 1, 1998.2%2" This does not contain a change of the Penal Code prohibition of euthanasia, but
a change of the procedure by which euthanasia should be reported. According to the new procedure,
the report of every euthanasia case as well as the filled out form of the medical examiner, should no
longer be sent directly to the public prosecutor, but should be sent to one of five regional euthanasia
review committees. This committee, consisting of a physician, a lawyer and an ethicist, should evaluate
the case in the light of the courts’ decisions on life-terminating actions thus far. The committee’s
opinion on the case is sent to the public prosecutor, together with the reports of the attending physician
and of the medical examiner. The prosecutor has the freedom and duty to form his own opinion on the
case, but the opinion of the committee will be of major importance in the decision of the prosecutor to
prosecute or not.

Since in this procedure the legal authorities find themselves at larger distance from the euthanizing
physician, the government hope that a higher percentage of cases will be reported. However, the first
year report of these review committees indicate that so far this new procedure has not resulted in a
substantial increase of the number of reported cases.?® Furthermore, this report indicates that in the
reported cases the information of the attending physician on the existence of alternatives and on the
quality of the consultation was not always sufficient. In some cases, additional information was
requested from the physician. Ultimately in all cases the euthanasia or assisted suicide was approved
by the committee concerned.

A second change in the reporting procedure is that euthanasia (at the request of the patient) and life-
termination without explicit request should be reported by different procedures. In this way the
government want to stress that the two kinds of acting should not be morally equated. This does not
mean, however, that unrequested life-termination is ruled out altogether. Actions of this kind should
be reported to a national committee, that will give its evaluation and then send the case to the public



prosecutor who will decide whether the case should be brought before court. Also in these cases the
opinion of the national committee as well as the court decisions on such cases (cf. paragraph 3.3.1) will
significantly influence the decision of the prosecutor. But also in these cases there is no guarantee that
they will be reported in the first place. So far, this national committee has not yet been established.

4.2 A new bill

In 1999 the Cabinet introduced a new Bill on euthanasia and assisted suicide. The Bill provides:
1) Euthanasia must be performed in accordance with ‘careful medical practice’. Requests must be
voluntary, well-considered, persistent, and emanate from patients who are experiencing unbearable
suffering without hope of improvement. More than one doctor must be involved, and the doctor and
the patient must agree that euthanasia is the only reasonable option.
2) All cases must be reported to and evaluated by the established regional euthanasia review
committees consisting of a lawyer, a doctor, an ethicist, and others. So this law would give the
committees mentioned above a legal basis.
3) Euthanasia and physician-assisted suicide will not be punishable if performed by a doctor who
has complied with the requirements listed in (1) and who has reported the case to the local medical
examiner.
4) The local medical examiner must send his or her report to the prosecutor as well as to the regional
committee. The report must demonstrate that all the requirements have been met. In the event of
any serious infringement, the prosecutor will not give permission for burial or cremation until a
further investigation has been conducted.
In addition to these criteria, the Bill contains the following provisions concerning children and

advance directives:
5) Children between 12 and 16 must normally have their parents’ consent to euthanasia. However,
in ‘exceptional’ cases - those involving serious and incurable disease or intolerable and unrelenting
suffering, a doctor may agree to such a child’s request even without parental request. Requests by
children aged 16-17 do not require parental consent, though parents should be involved in the
decision-making process.
6) Competent patients may request euthanasia, by way of advance directive, even if they later
become incompetent.

In response to critical questions by members of parliament the Cabinet announced in July 2000
that the provision that euthanasia requests of minors between 12 and 16 years in exceptional cases could
be granted without the parents’ consent will be dropped.

Would the Bill, if enacted, be likely to ensure effective control of voluntary euthanasia? The
acceptance of this Bill would not imply a major change in the requirements and circumstances under
which euthanasia will be approved. But it can be interpreted as a further acceptance and
institutionalization of euthanasia in society. The relaxation of the reporting procedure by the
introduction of interdisciplinary committees as a buffer between the doctor and prosecutor, as well
as the enactment of the Bill, which would remove any lingering doubts about the legal permissibility
of voluntary euthanasia, may assuage the fear of prosecution and encourage reporting. Yet it is
doubtful whether this regulation would lead to a far higher reporting rate of euthanasia and assisted
suicide. Also under the new legislation euthanasia be allowed only under certain conditions and
circumstances. When the physician has not fulfilled the requirements, the case has to be investigated
and possibly brought before court. Physicians show themselves quite reluctant to legal control. There
is no reason to expect why this would change. Hence, it is to be expected that precisely those cases in
which the requirements have not been fulfilled, will still not be reported. Government and physicians
have brought themselves into a prisoner’s dilemma. When all the reported cases will be scrutinized
critically, physicians will hesitate to report precisely those cases in which the requirements were not
fully observed. To obtain a higher reporting rate legal scrutiny should be relaxed, but then one may
wonder what its value is. Therefore, the fundamental problem that the legal authorities are not able to
effectively control the life-terminating actions by physicians, is not likely to be solved in the new legal
situation. It might well increase the permissiveness towards euthanasia among physicians and society
at large and further an increase in the number of cases.



Furthermore, the legal approach will be different. So far euthanasia is prohibited in the Penal Code and
in individual cases the physician must be able to prove that he fulfilled the requirements in order to
successfully appeal to the defense of necessity. But under the proposed regulation of euthanasia in the
Penal Code the public prosecutor must be able to prove that the physician has not fulfilled requirements
in order to start prosecution. So the burden of prove will be shifted from the physician to the prosecutor.
This may be a reason for public prosecutors to forego prosecution in doubtful cases in which they
foresee difficulty in proving noncompliance with the requirements. Probably effective control and
prosecution of unacceptable euthanasia will become even more difficult.

5. Ethical critique of euthanasia

5.1 Conceptual clarifications revisited

In the presentation of the three categories of actions that may have an impact on the moment of death of
the patient but should be distinguished from euthanasia and assisted suicide the concepts of proportional,
or medically useful treatment, the principle of double effect and the distinction between ‘bringing about
death’ and ‘letting die’ have been used. These concepts constitute complicated and much debated issues
involving philosophical problems with respect to causality and the relation between a natural course of
events and technical interventions. It is not possible in this context to discuss these issues extensively. But
they often play an important role in the debate as was apparent in the reasoning of the courts in the cases
of the two babies whose life was ended intentionally (cf. paragraph 3.3.1). Therefore, I want to briefly
present my view on these issues which, I think, is very much in line with traditional medical ethical
reasoning and with the way many physicians experience their practice.

A central question is the relation between life and health and human (technical) intervention. It is
important to recognize that human life and health are natural phenomena that have an existence and
dynamic of their own. Health is a regulative idea, indicating a state of wholeness that cannot be fully
objectified and can never be produced by medicine. Disease is to be understood as a disturbance of a state
of (better) health. Medical interventions try to stop, to push back or take away pathological processes that
constitute the disturbance in order to facilitate the natural processes of life to restore the ill person to a
state of equilibrium that underlies health.’* Today’s medicine, no doubt, has enormous possibilities to
(temporarily) control physiological processes making it possible to maintain patients alive that would
otherwise have died. Yet these interventions cannot produce health. Their possibilities are limited. They
entail, on the contrary, always the risk and often the certainty that they will cause damage and more
suffering to the patient. The principle of proportionality states that a medical intervention can be justified
only if for the patient the benefits of that intervention outweigh its burdens and risks. It is important to
note that this principle involves the assessment of the positive and negative effects of the intervention for
the patient. It should not involve a value judgment of the life of the patient as a basis for a decision of the
value of a treatment.

What do these observations mean? The observation that medicine cannot fully control life and health
implies that the physician cannot be hold responsible for whatever happens to the patient. The course of
the disease and the dying process can be and ultimately always will lie beyond medical possibilities and
often even sooner beyond ethically justifiable medical intervention. Therefore, a decision to let a patient
die when no proportional treatment exists any longer, cannot be considered in any morally meaningful
way a decision to bring about death.*' The former decision implies the acceptance that the justifiable
possibilities to maintain life are exhausted and that the death of the patient is unavoidable. The position
that stopping disproportional life-prolonging treatment and letting a patient die is morally equal with
actively bringing about death presupposes a degree of control over life that does not exist. From an ethical
perspective such reasoning evaluates an action solely on the basis of its outcome, since those two kinds
of action are only equal in the outcome: the death of the patient. But such a narrow consequentialist
reasoning neglects the moral importance of the nature of the act itself and of the intention of the actor. It
is possible that a physician experiences the condition and the care for a dying patient as a whole in which
‘natural processes’ and his interventions can hardly be distinguished. This does not rule out the importance
of maintaining those distinctions in order to prevent intentional killing becoming a medical solution to
difficult situations. For if this occurs, effective protection of patients’ lives becomes impossible, as we
saw above.



The principle of double effect, which has a long history in western ethics, is a central ethical principle
in medicine.*? It is based on the distinction between the intended and unintended foreseen results of an
action. This distinction is common in medicine. The intended result of the administering of cytostatics is
the healing of the patient from cancer. A foreseen but unintended result can be the loss of hair. This is
accepted because of the (expected) intended effect on the cancer. A condition for an acceptable treatment
is that the intended effects outweigh the foreseen unintended effects.

In the case of pain and symptom treatment sometimes the shortening of life can be an unintended side
effect. The principle of double effect can be used to explain why this can be ethically justifiable.’® The
administering of palliative drugs is not bad in itself - otherwise it would not be acceptable in spite of
possible good results. Second the intention of the physician is (or should be) the relieve of pain, the
(possible) shortening of life is an unintended side effect. This should be clear from the dosages that are
administered: these are appropriate for the situation and not ‘overdoses’. Third the good effect (relieve of
pain) is not produced by the side effect (shortening of life). Fourth, there is a good reason to allow the bad
side effect: the suffering of a patient in the last phase of life.>* In other words, the intended effects morally
outweigh the side effects. The objection that it is impossible to distinguish between the intended and
foreseen unintended effects of a physician is not convincing. Physicians constantly make this distinction
in their treatment decisions and these decisions are justified with the use of this distinction. Denying the
possibility to make this distinction would mean that physicians are intending the negative side effects of
their treatments in the same way as the positive effects. In the care for terminal seriously suffering patients
physicians may find it difficult to clarify their intentions. But this does not deny the importance of the
distinction under discussion for the moral assessment of physician’s actions. Furthermore, we have seen
that Van der Wal and Van der Maas categorize the different kinds of ‘medical decisions near the end of
life’ partly on the basis of the intention of the physician to shorten life, thus underlining the importance of
it in the moral evaluation of medical actions.

In the following I will present and criticize some of the main arguments in favor of euthanasia and
present some additional arguments against euthanasia.

5.2 Arguments for euthanasia presented and discussed

5.2.1 Autonomy

A major argument of those who approve of euthanasia is the principle of autonomy or human self-
determination. Autonomy is seen as a fundamental anthropological characteristic and respect for
autonomy as an ethical principle. In both meanings of the concept man is considered as an individual
agent who on the basis of rational deliberation is able to choose his values and norms as well as voluntarily
behave in accordance with them. Because the human being is viewed as an autonomous being each
individual's autonomy should be respected. The important principle of informed consent is based on the
principle of autonomy.*

These considerations on autonomy also apply to the euthanasia issue, because an important argument
used in favor of euthanasia is the respect for the autonomy of the patient who asks for it. More and more
the right to self-determination is extended to the moment and the way one is going to die.>® Death should
not be awaited with fear and trembling while one's physical and mental condition is deteriorating, but
death may be brought about willfully by a 'free decision' of an autonomous person who has chosen to 'step
out of this life'.>” The relatively wide support for a proposal from an elderly, well-respected man of law
illustrates the rise of this mentality in the Netherlands. According to this proposal, people from a certain
age should be able to obtain a 'euthanasia-pill' from their GP by request. This would allow the elderly to
terminate their life at a self-chosen moment.*

Autonomy revisited

A number of objections can be raised against the use of the autonomy concept as an argument for
euthanasia.

a) The before-mentioned concept of autonomy forms part of a very individualistic view of mankind.
Society is considered to be a collection of individuals in which relationships are accidental and peripheral
to human existence. What makes a human being really human is, in this view, his reasoning. This
anthropology fails to recognize the importance of the spiritual, historical and social dimensions of



mankind. It reasons in terms of rights and duties and not in terms of care and responsibility. This view
implies an impoverishment of human life and relationships. It threatens to throw the individual back on
himself and tends to further loneliness.

It should be pointed out here that the interpretation of self-determination as a ground for physician
assisted death is not broadly supported internationally.>
b) The concept of man as an autonomous individual who freely and rationally chooses his norms and
values and decides to act according to them, is unrealistic. And particularly so in health care. It is unlikely
that a person who would fulfill the criteria for euthanasia would at the same time reach the high ideal of
autonomy that would have to justify euthanasia. Illness, as soon as it gets serious, always implies a
reduction of the freedom of reasoning and of choice because of the discomfort, pain and anguish the illness
involves. A Dutch neurologist has argued that the very fact of being in a terminal state, as well as the
medication that is often given in those situations, make a clear and normal functioning of the brain almost
impossible.** Furthermore, the patient is completely dependent on others, who through their attitude,
gestures, tone of voice, etc. can suggest the patient to ask for euthanasia. This is especially true for the
physician and can even happen unconsciously if in the doctor's opinion euthanasia is considered to be a
good ‘solution' in some cases. !

One need not deny the theoretic possibility of a truly voluntary request by a seriously ill patient to
have his life ended, to realize that in practice it would be difficult to make sure that only such requests
will be granted, once euthanasia is accepted and legalized. Recent research demonstrated that 58.8 % of
patients with a persistent wish to be killed, had a depression, whereas of a comparable group of patients
who did not have a depression 7.7 % had such a death wish. Such a depression is often not recognized
while once diagnosed it demonstrates to be well treatable in many cases.**

The above is not to deny the importance of the agency and the wishes and needs of the patients and to
respond to them, on the contrary (se further). It is to argue that the principle of respect for autonomy is a
very feeble basis for intentionally ending the life of a patient.
¢) The autonomy of the patient cannot logically be the main reason for accepting euthanasia or assisted
suicide, simply because the physician is performing it. Euthanasia also requires the autonomous consent
of the physician. When performing euthanasia the physician freely and intentionally kills the patient. But
the free and intentional killing of another person, even with good intentions, cannot fail to influence the
attitude of the physician towards people, life and death in general, and to very ill patients, competent and
incompetent, in particular. Our acts influence our attitude (e.g. think of the phenomenon of cognitive
resonance). This also applies to physicians. Performing and justifying euthanasia will make them different
people. This will affect medical care and therefore society as a whole.

d) The whole system of review and control that is necessary to restrict legalized euthanasia to the permitted
cases contradicts the ideal of euthanasia on the basis of individual autonomy.*

5.2.2 Mercy

In modern medicine there is a tendency to gain control over life and health. The intention is to maintain
life and health as much as possible.* This has led to formidable results in medical possibilities to treat
diseases and disorders. However, the enormous technological facilities and the lure of technological
control also make it possible to prolong patients’ lives until a situation is generated which turns out to
be unbearable for the patient.** Terrible suffering and agony near the end of life (which, of course is not
only generated by medical technology) is experienced as dehumanizing. It should not be tolerated.
Humans have a right to die with dignity, it is stated. Ending the patient’s life is then considered an act of
mercy of the physician and of beneficence towards the patient. (Note that a traditional term for euthanasia
is mercy-killing).

Mercy revisited

Many who accept euthanasia do so in the name of mercy or compassion. And mercy, without doubt, will
in general be a motive when euthanasia is performed. I find this understandable and wherever any kind of
hastening death would be allowed it would be on the basis of compassion. I also realize that in the course
of the ages (some) in extreme cases physicians have consciously given high doses of drugs knowing that
death would thereby be hastened. Whether they had the clear intention to bring about death is difficult to
know and whether it was the right thing to do remains to be seen. But apart from that I think that today’s



euthanasia practice in the Netherlands clearly extends beyond such extreme cases, particularly in view of
the modern possibilities of palliative medicine.*

In addition to mercy euthanasia in my opinion is motivated by a pursuit for control on the part of the
patient and of the physician. This aspiration for control pervades modern medicine. It primarily concerns
control over the quality of life, but under circumstances this requires control over death. For when the
quality of life cannot be maintained at the desired level, the situation can be brought back under control
by ending the patient’s life.*” Therefore, I see euthanasia as the culmination and not so much as a
correction of a medicine that is becoming more and more an instrument for control by technical means.
The acceptance of euthanasia may well further such a medicine, because if the efforts to control the quality
of life fail but leave the patient in a miserable condition, euthanasia still provides a way out. This is not to
say that physicians consciously experience that aspiration for control. It has become part of the ethos of
modern society and therefore also of medicine.

It may be granted that when the life of a patient is intentionally terminated, death itself is not the
good sought for but the elimination of suffering. However, ending a patient’s life to stop the suffering,
implies the judgment that such a life is fully marked by the suffering and that the good of eliminating
suffering justifies the elimination of the good of the person’s life. Medical ethically I find this
unacceptable. Medicine should fight suffering because of the person and should not turn against the
person because of his suffering. In practice this distinction may seem to become vague, e.g. in situations
in which the suffering can only be made tolerable by such high doses of drugs that the patient’s
consciousness is pushed back and his life is (almost certainly) shortened. Yet it maintains its fundamental
ethical importance because of the fundamental goods of the patient’s life and of the physician’s position
in society (see further). The general acceptance of euthanasia may cause to atrophy our ability to deal
with our human condition of vulnerability and openness to suffering in another way than by medical
technology.

5.3  Some additional arguments against euthanasia.

5.3.1 Palliative care

A request for euthanasia is very often a sign of insufficient or inadequate care or attention. The patient
feels uncomfortable, has pain, is afraid of what still may happen, worried about relatives or relationships.
Such a request should be taken as an appeal to our responsibility to provide the care that is needed. This
is precisely what hospice care intends to do. Good care and attention by physicians and nurses, attention
by relatives, adequate pain treatment (nowadays almost always possible) in most cases by far make a
request for euthanasia disappear.*® Exceptions to that rule may exist, but exceptions should not determine
morality nor legislation.

5.3.2 Life termination without request

Voluntary euthanasia will provoke ‘non voluntary euthanasia’. From the data of Dutch euthanasia
practice, it can be concluded that not so much the request, but rather the condition of the patient is the
fundamental reason for physicians to terminate a patient's life (cf. paragraph 3.2). Yet, in cases where
the condition of the patient gives reason to perform euthanasia on request, the patient will often no longer
be able to make a free request (cf. paragraphs 5.2.1 and 5.2.2; I forego the complicated issue of advanced
directives). However, when the patient’s condition functions as the fundamental ground for euthanasia,
the fact that there is no request could then be considered insufficient reason not to perform euthanasia.
In this way the ideological background of voluntary euthanasia also provides a justification for life
termination without request.

5.3.2 Doctor-patient relationship

The acceptance of euthanasia will in the long run seriously change the doctor/patient relationship for
the worse.* "There is an inherent conflict of interest between the beneficent healing and comforting
role in which life and wholeness is sought, and one in which death is caused intentionally".>® This same
concern is expressed by the AMA and other American organizations of health care professionals: "The
ethical prohibition against physician-assisted suicide is a cornerstone of medical ethics. Its roots are as
ancient as the Hippocratic Oath that a physician ‘will neither give a deadly drug to anybody if asked
for it, nor ... make a suggestion to this effect” and the merits of the ban have been debated repeatedly



in this nation since the late nineteenth century. (....). Physician-assisted suicide remains ‘fundamentally
incompatible with the physician's role as healer, would be difficult or impossible to control, and would
pose serious societal risks™".>!

The acceptance of euthanasia as part of medical practice will change the attitude of health care
workers to terminally ill patients, both competent and incompetent. Fenigsen has given several examples
of that new mentality that is becoming manifest in the Netherlands (giving up patients unnecessarily, or
withholding medically indicated treatment since the patient is "just living by himself", or is already 70
years of age etc.).’> When euthanasia is a generally accepted option, then for terminal patients who get
into difficulty it will be more and more just an option ot to ask for euthanasia.> When such patients do
not feel really appreciated and respected they may start asking for euthanasia, maybe in the first place to
get the care and attention they would appreciate. Such a society would become an inhabitable place for
patients who need permanent care. We should avoid our society developing into that direction. I am not
saying that acceptance and legalization of euthanasia would immediately produce such a society. In the
Netherlands there are still many people and institutions committed to care for care-dependent people.
Yet, precisely these days a read about very long waiting lists for psycho-geriatric patients.>* And I notice
that it is becoming more difficult to explain to the new generations of medical students why euthanasia
would be a moral problem at all.

6. Conclusion

6.1 Juridical evaluation

The empirical evidence on euthanasia practice in the Netherlands, not least that of the two major
surveys, is far from reassuring. Advocates of voluntary euthanasia have long claimed that tolerating it
subject to 'safeguards' would allow it to be 'brought into the open' and effectively controlled. The data
discussed above prove this to be only partly true. The reality is that an increasing number of cases of
euthanasia and assisted suicide is indeed reported. But it is not certain that all the reports contain
complete and correct information on the case in question. And, more seriously, most cases of intentional
life terminating actions - at least until very recently a clear majority - have gone unreported and
unchecked. In view of the undisputed fact that in these cases there has not been even the opportunity
for official scrutiny, claims of effective regulation are unwarranted. The way in which euthanasia has
been brought into the open and been dealt with by political and legal authorities and leaders of the
medical and ethical elite has in my opinion led to quite a permissive attitude towards intentional life-
terminating actions in a situation of seriously inadequate control.

In the light of the assertion made in the introduction that any form of legal regulation of euthanasia is
only acceptable if it would guarantee that the state would in principle be able to assess each case, this
development constitutes a strong argument against legalization of euthanasia.>

6.2 Ethical evaluation

In addition to the before-mentioned juridical argument I see several serious medical and social ethical
arguments against the legalization of euthanasia. They mainly circle around a concern for a health care
and a society in which all human beings, independent of their capacities and condition are protected,
respected and cared for. Even in our age with a technologically advanced medicine our human condition
may confront us sometimes with appalling suffering for which there seems to be no alleviation. I realize
very well that only saying that euthanasia is or should be forbidden, is unconvincing. Those situations
present a real challenge to our societies and health care. Only some remarks have been made in this
respect, since this is not the place to elaborate this topic. But I am convinced that so far the Dutch have
not found the right answer to those challenges.
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